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The Fractionated Estate:
The Prblem of

American Indian Heirship

MICHATRL L. LAWSON

Fhe most problematic legacy of federal Indian fand policies of the
nineteenth century has been their peculiar rules and policies regard-
ing inheritance. Because physical partitioning of land allotments
upon the death of an allottee was deemed 1o be inconsistent with
the policy goal of establishing individual farms and ranches on reser
vations, allotted estates were merely divided on paper and contin-
ued in federal trust for the benefit of heirs, or they were sold out
of trust, almost always to non-Indians, with proceeds being dis-
tributed among the decedent’s family. These probate practices led
eventually to the disuse or alienation of millions of acres of Indian
land. The exponential growth of the so-called undivided interests
(or, more accurately, unpartitioned interesis) in trust allotments
rapidly made it infeasible for most heirs (o make practical use of
the fand themselves. They soon found they could anly derive
economic benefit from their inherited interesis by agreeing, in una-
nimity with all other heirs to a given allotrent, to lease out the land
and/for its resources (most often, again, to non-Indians). Thus, allot-
ment and its escalating heirship problem not only reduced thou-
sands of tribal members to the status of petty landlords but created
as well an administraiive conundrum for the federal trusiee that may
well be without parallel in all the vastness of this nation’s bu-
reaucracy.

The federal government recognized Indian heirship as a growing
administrative problem even within the first generation following
passage of the General Allotment Act of 1887, 1n 1910, Congress found

Acsamimary of this essay was originally presented in slightly differert form af the
annual meeting of the American Sociely for Ethnohistary in Toronto on 3 November
148434,
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it necessary to authorize more clearly defined procedures for the
determination of heirs and the administration of trust estates, and
in 1934, it finally repealed the allotment policy and appropriated
funds for tribal land consolidation. Yet, the government provided
little else in the way of general mitigation of the heirship pmbiem
prior to enactment of the Indian Land Consolidation Act of 1983
(ILCA). The most controversial aspect of this statute, paswd with
only token tribal consultation, provided that certain minimal in-
terests of Indians who died infestate (without a will) would revert
o the ownership of the tribe having jurisdiction over the land,
through the fegal procedure known as escheat, rather than be di-
vided further among heirs. Congress amended the ILCA in 1984, and
the United States %uprfeme Court ruled in its 1987 decision in Hodel
v. frving, a case originating in South Dakota, that the escheai provi-
sion of the original statute was unconstitutional! The purpose of
this article is to provide a summary history of indian heirship and
to offer at least an interim analysis of the legislation that now rep-
resents the federal government’s primary solution to this long-
standing problem.

Land has been the primaiy source of conflict and confrontation
between American Indians and the Euro-Americans whose culture
gained dominance over this nation, One of the most easily discer-
nible differences between these peoples and their respective cul-
tures has been in their concepts of landownership. The American
Indians’ long tradition of communal use of land and resources, with
all of its interwoven cultural and religious wgmhranco p:uvm‘i o
be incompatible with the European notions of “civilization” held
by those of the dominam culture who formulated federal Indian
policy during the latter half of the nineteenth century, Despite the
ra[wd rise of industrialism in the post-Civil War era, the agrarian
ideal, as personified by the yeoman farmer, remained deeply in-
grained in the national psyche of the United States. just as the equal-
ly strong European notion that no people should hold more land
than they could make practical use of led to the practice of exiract-
g hm.,v land cessions from America’s native tribes,? the universal
belief in the supremacy of private landownership led to experiments

L LS, Statutes ai Large, vol, 24, p. 388, Act of 8 February H' 87, vol. 36, o 855, Act
al 25 June 1910, vol. 48, p, 984, Act ol 18 June 1934, vol. 96, p. 2515, Act of 12 fanuary
963, and vol. 98, p. 3171, Act of 30 October 1984; LS, Suprerme Courl, Hodel v I
viag, 18 May 187, Supreme Court Reporter W7 (‘l‘)iﬁ?}: 207643,

2, For a further explanation of this notion, which is attributed to an hypothesis
of the philasopher Emer de Vattel, see Herbert T Hoover, “The Sioux Agreemerd
of 189 and lis Aftermath” South Dakota History 19 (Spring T989); 7374,
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This Bureau of Indian Affairs photograph of Sioux Indians from the Rosebud
reservation and non-Indian officials emphasizes the United States policy of
imposing Furopean landownership patterns on the natives of the American west.

in granting separate plots of tribal land to individual Indian families
for the purpose of establishing agricultural homesteads.”
Although the allotment of Indian lands had been tried as early
as 1633, these model experiments in social engineering reached their
apex as an expression of national policy with the passage in 1887
of the General Allotment Act. This legislation also represented a cul-
mination of the assimilationist efforts of the Protestant Christian
reformers who dominated Indian policy making during that era, and
it is often called the Dawes Act, after its principal architect, Senator
Henry L. Dawes of Massachusetts, or merely the Severalty Act. It
provided, in effect, that tribal members would be allotted individual
tracts of land either within their tribe’s common lands or reserved
areas or within the public domain lands and would thereupon
become citizens of the United States. The heads of families were
entitled to allotments of one hundred sixty acres, while single per-
sons over eighteen years of age and orphans under eighteen could

3 Markku Henriksson, The Indian on Capitol Hill: Indian Legislation and the United
States Congress, 1862-1907 (Helsinki: Finnish Historical Society, 1988), pp. 165-67.
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gualify for forty-acre allotments. The reservation lands remaining
after all ehgible tribal members received allotments were to be
c;pvned up for non-Indian settlernent, at least initially with the con-
sent of the tribe, rather than rr’s(*tvod for future generations of In-
cian families.*

In order o ease the Indians’ transition into all the rights, privileges,
andt responsibilities of propertied citizenship, the (mne al Allotment
Act provided that tithe to these allotments would be held in trust
by the United States for at least twenty-five years, during which time
the land could not be sold, leased, taxed, morigaged, devised hy
will, or otherwise encumbered without the consent of the federal
;t}vemmvm Ir was hups‘d that by tho end oi lhm proimhunaiy

the usual fee wnp?v it IG o lhe Iand would havv [nara‘wd Imw to
make productive use of the acreage, 1o know its market value, and
to be ready to assume full responsibitity for it, including the pay-
mient of taxes, H this was found not to be the case, the law gave
the president discretionary power to extend the trust period.?
The General Allotment Act was not based on any familiarity with
the tribes and their cultures or on an investigation of actual condi-
tions. H rested solely on a theoretical beliel in the inferiority of com-
mon fandownership. The suitability of the Indians and their lands
and environments for agriculture was never questioned. The legisla-
tion was enacted because of the support it drew from two rather
polarized interest groups: castern theoreticians and humanitarians
apparently sincere in their motives to integrate tribal members in-
to the mainstream of the dominant American culture; and land-
hungry fronticrsmen who saw allotment as an opportunity to ac-
guire more land inexpensively, through the purchase of either the

A | P Kinney, A Continent Los--A Civilization Woen: Indian Land Tenure in America
Batiimore; [ohns Hopkins Press, 1937), o, 82; Statutes at Large, vol. 24, pp. 388-91.
For a detailed description and analysis of the General AHotment Act and the reform
environment in which it was enacled, see Henry £, Fritz, The Mavemen! for Indian
Assimmitaiion, WBo0-189G Fhiladelphia: University of Pennsylvania Press, 1963); Roberi
Winston Mardock, The Reformers and the Amertican indian (Columbria; Universily
of Missouri Press, 1970; Francis Paul Peacha, Amertcan tndian Policy in Crisis: Chris-
tian Reformoers arrd the Indian, 1865-1900 (Norman: University of Oklahoma Press,
97, and Yhe Great Father: The United Stafes Government and the American In-
clians, 2 volds, (Lincoln: University of Nebraska Press, 1984), 2:039-86; Wilcomb €
Washburn, The Assavdt o edian Tibalism: The General Allotment Law (Dawes Acl)
of 1887 (Philadelplia |2 Lippincott Cao,, 1975); D05, Otis, The Dawes Act and the
Alletment of Indian Lands, ed. Francis Paal Prucha (Morman: Universily of Oklabama
Press, 1973) and Loring Benson Priest, Uncle Sam’s Stepc hildren: The Refarrmation
of United States indian Iy aficy (1942; reprint e, Lincoln: University of Nebraska Press,
1175).

5 Statutes ab Large, vol. 24, pp. 388-91,
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“surphus’ fands that would be left after the reservations were al-
lotted or the allotments themselves once their resirictions were
removec.®

The legislators who supported the General Allotment Act admitted
that the govermment’s earlier experiments in severalty, which had
resulted in the issuance of some twelve thousand allotments, had
been fraught with failure because most of the land had passed
guickly into the hands of while traders and land companies. These
experiments had been initiated in a number of early removal treaties,
such as those negotiated with the Cherokee, Chickasaw, and
Potawatomi tribes between 1816 and 1818, These treaties allowed cer-
tain individual tribal members 1o select tracts of land within the
tribal territory ceded to the United States and remain there alter
the rest of the iribe was removed to the West. By mid-century, allot-
mert had become part of the tactical arsenal aimed at terminating
tribal existence. By accepting fee simple title (o lands (with or with-
oul restrictions against alicnation) and {ull national citizenship, allot-
tees under the provisions of treaties such as those ratified in the
spring of 1854 with the Oto, Missouri, Omaha, and Shawnee tribes
were separated from both the tribal estate and their legal status as
fribal Indians.”

The proponents of the General Allotment Act blamed these earlier
failures on the alienability of the land titles and asserted that the
results would differ substantially if the lands were protected more
strongly irom alienation. The practice of allotting tribal Jand by con-
veyance fo the United Stales to be held in trust for individual tn-
dian allottees and benoficiaries began in 1882 and, with the passage
of the General Allotment Act, became the primary form of tenure
for allotments.®

The General Allotment Act did not change or amend previous
treattes aragreements and did not apply to all reservations {certain

6. Henriksson, fndian on Capitel Hil, pp. 170, 177,

2 Felix 5 Cohen's Handhbook of Federal Indian Lawe 1982 £¢ (Charottesvilhe, Va
Michie, Bobls-Merrill, 1982, pp. 130, 616; Stephen AL Langone, 'The Heirship Land
Problem and is Cifect on the Indian, the Tribe, and Filective Utitization,” in LLS,
Congress, joint Economic Commitlee, Subcommittes on Lconamy in Govespmenl,
Toward Eeonomic Development for Nalive American Commuanities, a Compandium
of Papers, Joint Cotmmiitee Pring, val. 2 (Washington, D.Ce Government Printing Of-
free, 1969, p 522; Statutes al Large, vol, 7, p. 150, Treaty with the Chickasaws (20 Sept.
@16, p. 156, Trealy with the Cherokees (68 fuly 817}, p. 185, Trealy with the Potawatamies
2Ot 188, and vol. 10, 0. 1038, Trealy with the Confederatad Ottoes and Missourias,
{15 Mar, 1854), . 1043, Treaty with the Omahas (3o Mai. 1854, p. 1053, Treaty wilh the
Shawnees (10 May 1854).

8. Otis, Dawes Act, pp. 50-58 Bracha, American Indian Podicy in Crisis, pp. 24144,
Priest, Unele Sam's Stepchildren, pp. 178-79; Statutes al Large, vol, 22, p. 341, Act of
7 August WE2; Cohen's Handbook of Federal Indian Lav, [EREERIC)
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tribes in Oklahoma and New York and what was known as the Sioux
“"irtr‘: in Nebraska were exempted). Neither was it sufticient by Hself
to allot all Indian lands. Additional legislation was needed to apply
its provisions to specific reservations and individuals, For example,
legistation in 1888 enabled some residents of the Lake Traverse reser
vation of the Sisseton-Wahpeton Sioux in Dakota Territory to become
the first in the nation (o receive allotments under provisions of the
general act.!

The controversial act of 2 March 1889, which partitioned the Great
Sioux Reservation into six separate tribal reserves in North and
sowth Dakota and eventually opened nine mitlion acres to white
setilernent, also extended the 1887 allotment provisions to the Lakota
people but doubled the acreage 1o three hundred twenty acres for
cach head of tamily, Previousty, a limited number of Sioux had estab-
lished fanly i""arn"wivdda under provisions ot Article 6 of the Fort
Laramie Treaty of 1868, During the legislative debate over partition-
ing, Congressman Thomas C. Hkmn«: rof North Carolina calculated
that if %ho Jreat Sioux Reservation were divided equally among the
A;)puﬁ.il‘nma’iy twenty-tive thousand tribal members, each man,
wonnian, and child would rec cive an aflotment of around eight hun-
dred eighty acres. Even after the partition, an equal division would
have resulied in allotments of amm)\m“ﬂah ly five hundred acres!®

In 1902, a joint resolution in Congress imposed the provisions of
the General Allotment Act on all allotments except those in Okla-
homa. The general statute of 1887 and subsequent enabling legisla-

tion provided %Eui it an allonee died while the property was still
in federal trust status, the esiate would be divided among heirs ac-
cording to the laws of descent and partition in the state or territory
i wihic h the fand was located. However, state courts were pm__hmu_.fmf
fram having any probate jurisdiction over these allotments. The sec-
ralary of ihe Interior assumed the power {o determine heirs, and
federal district courts also exercised jurisdiction over allotment in-
heritance cases, Tribal customs for settling such matters involving
properly were I&*nurvd although later statutes applied tribal law 1o
certain hetrship determinations. The act of 28 February 1891, for ex-

9. Henriksson, Indian on Capitol Hill, pp. 173, 178; Leonard A, Cavlson, indians,
Bureaucrals, and Land: The Dawes Act and the Decline of Indian Farming, Coniribu
tions in feonoemics and Fconomic History na, 36 (Wesipael, Conr: Greenwood Press,
1980, puoed; Stanley Norman Murray, "A Sludy of indian Land Relations as Hustrated
thrawgh he !mnrv of the Lake Traverse Reservation Sioux” (M.S. thesis, University
ol Wisconsing, #53), p. W7 Statuies al Large, vol. 25, p. 611, Act of 19 October 1888,

I Siatutes ai f arge, vool. 15, p. 637, lreaty with the Sioux tndians (29 Apr. 1868}, and
vol. 25, po 896, Act of 2 March 1889; Henriksson, fndian on Capitol Hill, p. ifﬂ
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ample, provided for the legitimization of the childrer of parents mar-
ried according to Indian custom and declared children born oui
of wedlock to be the legitimate issue of their fathers. Although this
statute was silent regarding the rights of illegitimate children to in-
herit from their mothers, the law has been interpreted as meaning
that this kind of inheritance would be governed by local wiatmm”

In the tradition of Anglo -Saxon law, the psui}mm{ﬂ, of an estate was
usually resolved either by dividing property physically anmng heirs,
so thal each parcel then became a separate estate, or by selling the
property and dividing the proceeds, all in accordance with the local
faws of succession or the instructions of the decedent’s will. The
restrictive provisions and agrarian considerations on which the fed-
eral allotment policy was built, however, combined to create a much
more complex situation for the probating of Indian trust estates.
I'hose who implemented early probate decisions determined that
physical partitioning was impracticable because it placed the estates
in conflict with the g y)alw of the allotment policy. Indians common-
ty had farge families, and decision makers concluded that a sub-
division of the allotted tracts would render them inefficient as
practical agricubtural units, either for the heirs or for the non-Indians
who might come o use or purchase the property in the future, in-
stead, it was decided that the inherited interesis in the allotments
would merely be divided on paper and continued in trust for the
heirs, who would then be placed in a position sinwlar to tenants-in-
common. Unlike heirs who inherited inferests in fee-simple lands,
the beneficiaries of Indian trust land did not possess the right to
file suit for a portion of an estate)?

The long-term etfect of these peculiar probate policies has been
the progressive fractionalization of those estates for which the in-
itial federal trust period was extended. During the more than nine-
ty years between ihe General Allotment Act and the Indian Land
Consalidation Act, most of the original allotments were divided
numerous times on papet, the equilies grew smaller proportionately

T Statwies at Large, vol. 32, po 744, joint Resolutjon 31 of 19 June 1902, and vol.
26, p. 794, Act of 28 Februasy 189% LLS, Department of the tnterion, Office of Hear:
ings and Appeals, Digest of Federal indian Probate 1. a1 Jan 1972, po 17 Cohen's
Handbook of Federal Indian Law, ppn 63334, 634n015,

12, LS, Congress, Howse, Cormpnittes on Interior and tnsular Affairs, dian Heir-
ship Land Study: Analysis of Indian Opinion as Fxpressed in Questionnaires, Com-
mittee Pring, no. 27, 2 vols, 86th Cong., 2d sess., Dec 1960 (Washinglon, 240
Covernment Prinjing Office, 1961, 111; Langone, “Heirship Land Problem,” p. 525,
Burt Fdward Powell, “Land ferure on Northern Plains indian Resesvations' (Ph.D.
diga, Duke University, 1975), p. 338,
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as the number of heirs increased, and individual tribal members,
many of whom had no land for their own use, accurnulated minimal
interests i several scatiered estates, sometimes within a number
of separate reservations, This Ewarshag._& prablerm mushroomed (o the
point where thousands of tndians were helpless to make effective
use of their inherited interests. Thus it was that allotment as a pro-
gram to eradicate communal land holdings succeeded, fronically,
only in creating a bizarre and much less efficient form of comymon
landownership

The drafiters of the General Allotment Act apparently gave little
thought to the specific, practical problems of inheritance or general-
Ey to ihe rights and swvda of married women or future generations

tribal mwmlwu So quickly did both the early allottees and the

i uﬁ an agents in the field find the general allotment policies 1o be
deficient that Congress was c(}mpolioci within just four years io
begin its nearly half-century effort to modify the original provisions.

Bw providing allotments of one hundred sixiy acres fo heads of
imzw*hnhh and forty acres 1o minors, the allotment act failed to
provide married women with wpam e rights fo tand. An Indian
woman turned out of her house by her hushand, for example, was
not entitled to an allotment of her own. Those ¢ritical of this omis-
sion, including anthropologist Alice Fletcher, demanded the equal-
ization of allotments to men, women, and children, arguing that
the young and able-bodied who received only {orty acres should
not have less land than the old and infirm. In response, Congress
enacted an amendatory statute in 1891 that provided entitlement
for allotments ot at least eighty acres of agricultural land and one
hundred sixty acres of grazing land 1o each Indiant

The policy of selling the reservation lands that remained after allot-
maent ignored the resource needs of future tribal members. Many
frifses ;r:a{ia%y agreed to sell their surplus lands, and many such
agreements were approved by Congress. The process was hastened
after the United f»m%m supreme Court ruled in the 1903 case of Lone
Woll v, Hitcheock that Congress possessed the power o dispose
of Indian lands without iribal consent. In 1904, the patleris for hon-
consent sales was mbwquenily sef through ivmsiamm that opened
up four hundred sixteen thousand acres of the Rosebud Siousx Res-
ervation in South i”l.—:s.k{ﬁa. By 1934, some sixty million acres of 1n-
dian land had been liquidated in this manner; most of it al the price

L Coheyr’s Handbaok of Fedeal Indian Law, p. 133; Pracha, American ndian Polic %
in ( dsis, p 57 and Greal Fathern, 26680, Statules ai Lage, vol. 26, po 794, Act of 28
Felyuary 1891
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of $1.25 per acre, the proceeds of which were distributed on a pro-
rata basis to tribal members or used o offset agency appropria-
fionsH

For a variety of reasons, the allotment poticy did not succeed in
iranstorming many indians who were not already farmers into pro-
ductive agriculturalists. A seminal cliometric analysis of the General
Allotment Act by economic historian Leonard A. Carlson in 1981 con-
cluded that tribal members were ”(‘n(*raliy fess successtul as farmers
on thetr own individual tracts than they had been previously on their
communal fands. This study also demonstrated how the allotment
program, through the sale of surplus reservation lands and the even-
tual opportunities to lease or purchase allotments, served best the
econoric interests of white settlers rather than Indians. A more re-
cent provocative evaluation of Congress by the Finnish scholar

Markko Henriksson concluded that this was generally true of all
Indian legislation enacied between 1862 and 19077 Nevertheless,

M Lone Woll v. Hitchcook, 187 LS 353 (1903, Statutes af Larse, vol, 33, 2%, Act
of 23 April 180; Us,, Depariment ol the 1nterion, Natural Resources Board, Indian
Land Tenuie, Econamic {Imra and Population Trerds, Parl 10 of The Report on Land
Planning (Washington, 100 Government Printing Oifice, 1935), . 6,

15, See Carlson, Indians, Hlm aciceds, and Land, ,ml? Fenvikssor, lidian on Capitol
Fhtl.

Noo-lndian setliors gather ot Gregony South Dakota,

in 1908 for the first day's frl'uw 1578} m*nhf (),m-m\u’ Resehd
reseration fand, The Dawes Act of 16987 provided for sale of surplus
Latieds alter eligible fithal members had recoived aliotments,
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the alfotment policy did have its effect on tribal culture over the
fong term, to the extent that farming and ranching are now major
enterprises in fndian country, albeit rather fragile ones!s

On many reservations the granting of land in severalty and the
atmost simuttaneous pro-rata distribution of the proceeds ot surplus
fand sales combined to have a negative effect, Land money erased
incentive for farming activities, and, with the encouragement of
urscrupulous merchants, its rapid cilsmpaﬂnm often left the Indians
with dittle or no funds for farming or ranching eguipment. Many
allotied lands had less than favorable soil and climatic conditions,
and many allotiees, including the old and infirm and students at-
tending boarding schools and other minors, were unable
establish even a homestead on thedr tracts. As a result, much of the
land was not only unfarmed but was unused for any productive pur-
poset

Hoping o generate some kind of income from undeveloped
allotments, tribal leaders began pleading with Congress in the early
8905 10 fift the restrictions against the leasing of allotted lands.
Western seitlers also pw%umd the legislators to permil [ them to
gain access (o the “wasted land.” The proponents of leasing argued
that allotiees would benefit from observing the successiul opera-
tions of non-indian farmers and ranchers on a portion of their land,
and that lease income would allow the tribal members to make im-
provements on the remainder of their allotments, They also rea-
sane «f that leasing revenues m%h t also justity a reduction in the
federal appropriations tor Indians!®

Despite the statutory resolve of Senator Dawes and the other re-
formers in 1887 to keep allotments absolutely unencumbered and
inalienable, these same policy makers were easily swayed just four
vears later by the arguments favoring leasing. Thus, in the same 18491
statute that provided for the qu.mii/atum of ailntmnnh Congress
agreed (o authorize Iclmng on a limited scale. Any allotice who was
found by reason of age or “other disability” to he unable to occupy
ar improve their land was permitied, with the consent of the

i, Jerhy Fredericks T, 2 Indian Lands: Firancing Indian agricaliure: Morigaged In-
dian Lands and the federal Trust Responsibility” Amercan indiar Law Review 14,
srr b P198H]) HIS-1U6,

7 Pracha, Greal Father, 2671 Michael L Lawsor, “Indian Heirship Lands: The Lake
Triverse bxperience,” Sawih Ih/\ora Hisrory 12 (Winler 1982) 21819

B Lawsan, “Indian Heirship Lands” po 219 Cohen's Handbook of Federal Indian
Law, pp. 13435, Oiis, Dawes Act, pp. 'l{}?-f}; LIS, Department of the Inferiorn Office
o Incdian Adfairs, Annual Repait of the Comenissioner of fndian Affaies 1o the Secretary
of the Interior for the Year 1880 (Washingion, 120 Governimenl Printing Offlice, 1886},
AN 5i%.
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secrefary of the interior, to enter a lease agreement, the terms ol
which were limited to three years for farming and grazing lands and
ten years for mining lands. Because few !t’d‘mt"w were approved under
these terms, public pressure soon brought about a liberalization
of the leasing provisions. Congress alternately cased and tightened
the restrictions until fnmily enaciing legislation in 1910 that reduced
the constraints o the point where any allotment could be readily
feased for up to five years. By 1921, such leases required only the
approval of the superintendent of the reservation. By 1934, more
than 139 million acres of allotted lands were being leasec 0

Leasing compromised the best interests of the allotment policy.
In common with treaty ratioos and pro- rata distributions, it tended
o encourage idleness. The leasing out of a majority of dﬂotmmm
an some reservations transformed allottees or thelr heirs into -
race of peity landlords” whose only nongovernment ﬁt.il)ﬂisit*nté
depended on the meager unearned income derived from their allot-
ment interesis.”

Leasing also served early to make indian agents aware of complica-
tions emerging from the extraordinary po!mm regarding the in-
heritance of trust lands, The leasing of an allotment in heirship status
required the consent of all the heirs. As the heirs themselves died
and equities in the estates grew ever smaller, leasing often became
ihe on[y viable option for deriving income from the inherited in-
lerests, Yet, potential lessees often shied away from heavily frac-
E‘ie::mai'ed tracts because of the difficulty of obtaining the consent
of all the heirs. As a result, thousands of acres of allotted fands stiff
remained idle, For those heir ship lands on which leases were
negotiated successfully, the burden of distributing the proceeds of
the lease among the heirs according to their fi actional interests in
the estate fell upon the Office of Indian Affairs (which did not of-
ficially become the Bureau of indian Affairs until 1947). By the 1930s,
the government’s cost In managing a lease often exceeded the value
of the lease.”!

Between 1899 and 1904, the federal government again contradicted
the intentions of severalty fand and u)mp!uaimi its own allotment

B Prucha, Great Father, 1622; Statoies al Lage, vol, 26, . 794, Actof 25 Febroary
1891, vol. 28, pp., 286, 305, Act of 15 August 1894, vol, 30, p. 62, Act of 7 June 1897, wol,
31, 227, Act of 31 May 1900, vol. 36, po 855, Aci of 25 fune BH0, and vol. 41, p. 1225,
Act of 3 March B0 Indian Land lenure, Feonomic Status, and Popudation Trends, p. 7.

W Indian Land Tenare, Feonomic Staius, and Population Trends, pp. 2, 7,

21 Roy W. Mever, Hisiory of the Santee Sioux: United Siates lndian Policy on Trial
(Lincalm: University of Nehraska Press, 19671, pp. 327, 332 Powell, “Land Tenure on
Northera Plains fndian Reservations” p, 338,
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record Keeping, passing legislation that provided the secretary of
the interior with the general discretion to grani rights of way and
easements through Indian reservations and allotted lands. This
authority allowed railroads, telephone and telegraph lines, gas and
oil pipelines, and electrical power lines to crisscross allotments,
aften decreasing their agriculiural potential 2

Another modification of the allotment policy evolved from a de-
mand for the sale of allotted lands on the part of both tribal mem-
hers and non-indian seitlers. For those allotments that could not
be casily utilized, leased, or partitioned in any beneficial way, the
solution seemed to be to 1ift the frust restrictions against outright
alienation, To this end, legislation in 1902 authorized the soc refary
of the interior to sell allotments in heirship status and divide the
proceeds among the heirs. Under this law, a single “rompetent”
heir could petition for the sale of an entire allotment. Four years
later, Congress authorized the secretary (o allow original allotices
to dispose of their land. Since tribal members seldom had the means
to purchase the allotments approved for sale, the land passed in-
evitably into non-indian ownership. By 1934, approximately 3.7
million acres of allotted land had been alienated from tndian owner-
ship through the vehicle of supervised sales.

The selling and leasing of allotted lands and inherited interests
gradually turned the Indian office into a giant real-estate and bank-
ing enterprise. The broad powers of the secretary of the interior over
Indian lands and funds were delegated to agency superintendents,
and proceeds from the lease or sale of allotments were also main-
fained under federal trust and deposited in Individual Indian Money
{(IIM) accounts at agency banks. Proceeds rom the sale of an allot-
ment were sometimes used 1o purchase other fracts for allotiees
or heirs. Because these tands were held in fee-simple tiile by the
Indian owners but were subject 1o resirictions against alienation,
they became known as “restricted fee allotments” as opposed lo
Virast allotments” held in trust for individual tribal members. As
has often been the case throughout its histary, the tndian ofiice had
neither the manpower nor resaurces to perform its administrative
tasks adequately. The demand for the tease or sale of allotted fands

L2 Siabutes al Lurge, vol, 30, po 990 Act of 2 Mareh 1899, vol, 3T 798, Act of 15
February 1907, val. 31, p. 1083, Act o 3 March 101, and vol, 13, p. 05, Act of 11 March
19434,

23 Abid,, val, 32, pp. 245, 375, Act of 27 May 1902, and vol. 34, 182, Act of 8 May
1906 {{he Burke Aco; Indian Land Tenure, Economic Status, and Popalation Trends,
pp B 1510,
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became so brisk by 1913 that the agency reported a backlog of mrty
thousand requests involving sixty million dollars worth of land :
Escalating criticism of the trust and citizenship provisions of the

General Allotment Act led to further legislative revisions in 1906,
It had become apparent by then that the citizenship conferred with
allotments had proven io be a disadvantage to many tribal members
because it created the incongruous situation of placing their per-
sons, but not their allotments, outside the protection of federal
courfs at a fime when many local adthorities were reluctant to en-
farce state laws where Indians were concerned. The indian office
discovered that citizenship greatly retarded its program to mitigate
liguor ¢ trafficking on reservations. The issue was brought to the i fore
i 1905 when the United States Supreme Court in Matrer of Heff
averturned the conviction of a man who had sald liquor to an al-
Intted Indian because the allottee, as a citizen, was “oulside the
reach of police regulations on the part of U)ngrew”””

in reaction to the Heff decision, Congressman Charles H. Burke

of South Dakota, who later became commissioner of Indian afiairs,
m‘troc{ uced lo *E‘«afﬂiloﬁ that would postpone citizenship for future
allottees until the end of the twenty-five-year trust period, during
which time the federal government would maintain exclusive
jurisdiction over them. The Burke Act of 1906 also authorized the
president to extend the initial trust period on allotments if condi-
tions so warranted, further delaying citizenship. For those allottees
judged to be sufficiently competent to manage their lands and other
affairs, however, this statute authorized the secretary of the interior
to issue fee patents for their allotments, and personal citizenship
thereby, even before the expiration of the initial trust period.*®

In common with so many other of the well-intentioned revisians
of allotment policy, the implementation of this law opened yet
another avenue for the rapid alienation of allotments. While those
who desired citizenship could apply for a determination of their
compelency, federal officials proceeded fo force about ten thou-
sand allattees or their hairs to accept fee patents without their ap-
plication or consent. This work was done either through the use
of commis aanm, which purported 1o establish the competency of
individuals, or by the arbitrary issuance of fee patents o tribal
members whaose Indian blood quantum was one-hall or less, Most
of those who received fee patents, with or without consent, either

24, Cahen's Handbook of Federal Indian Law, pp. 61516, 631 Pracha, Greai Father,
pat YLD

35, e Hell, 197 1150 488, 509 (1905).

T Stasudes ai Farge, volo 34, po 182, Act of 8 May 1906 {the Burke Act),
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sold their fands or lost them through the foreclosure of 4 morigage
within a short time. The practice of issuing the so-called forced fee
patenis was halted in 1921, and legislation in 1927 and 1931 author-
ized the cancellation of such patents under certain conditions,
However, because these laws stipulated that the patentee could not
have sold or mortgaged the land in the interim, only about four hun-
dred seventy of the forced fee allotments were ever restored 10 trust
status, By 1934, the issuance of fee patents, forced or otherwise, had
accounted for the loss of about twenty-three million acres of n-
dian land.?’

The allotment policy not only alienated tribal members from their
tand, but it also became a rationale for laking away their given
hames. In order that Indian family members might afl be known
by the same surname on agency allotment and probate records, the
government set about o replace the customary Indian system of
personal name-giving, substituting either English family names or
loose English translations of Indian names for those in the native
language and then introducing Christian first names, By 1909, for
example, the famous Santee Sioux physician, Charles A, Fastman,
who had himself been known as Ohiyesa previously, had revised
the names of some twenty-five thousand Sioux people as part of
his role as a special Indian agent,

Finally coming to the realization that allotment could not be iim-
plemented uniformly in all Indian communities, Congress sought
to correct deficiencies in the administration of allotted lands and
inherited estates through a major revision of the General Allotment
Act in 1910. Among the many provisions of a law signed on 25 June
of that year was one that permitied tribal members, tor the first time,
to devise their trust estates by will, subject to the approval of the
secretary of the interiorn. This act also specified the secretary’s
authority to determine the heirs of those allotment interes! holders
who died intestate. This authority was established as being exclusive
of state courts and legislatures, except in Oklahoma and Arkansas,
and of primary federal court jurisdiction, although this power in

27 Richmond C. Clow and fanet McBonnell, Institute of indian StueHies, Universi-
fy of South Dakata, “A Report on the Bureau of Indian Alfairs’ Fee Patenting and
Cancelling Policies, 19001942 prepared for Lhe Bureau of indian Affairs, Aberdeen
Area (Hfice, Branch of Rights Proteciion, 1 June 1981, pp. 113, 18, 27-28, 31, 3940,
4344, Statutes at Large, vol. 44, p. 1247, Act of 26 Febiruary 1927, and vol. 46, p. 1205,
Act ol 2t Febiroary 1937 Indian Land Tenure, Fconomic Stat us, and Papfation fronds,
Db

2. Prucha, Great father, 2:67374 Raymand Wilson, Ohiyesa: Charles Lastinan, Santee
Sinux {Urbana: University of Dlinois Press, 183), pp. 120-26.




Copyright © 1991 by the South Dakota State Historical Society. All Rights Reserved.

6 Soulh Dakota History

relation to tribal courts has never been defined dearly. In addition,
the 1910 statute delineated more clearly the power of the secretary
to administer frust estates, including the power to sell or purchase
heirship lands and grant fee patents o heirs™

Following this legistation, the secretary of the interior issued the
first orders regulating the determination of heirs and the approval
of wills. More comprehensive regulations were issued in 1915, and
hece were revised e 1923 1935, and 1938, The commissioner of In-
dian affairs appointed hearing examiners 1o conduct probate hear-
igs. Agency superintendents were authorized to assist tribal
members in the drafting of wills and to conduct probate hearings
i the absence of a hearing examines, Each will and probate required
the preparation of a com gf.}le:—%ia‘-f case report, which was transmitied
with recommendations regarding approval to the commissioner,
who it reporied the case (o the secrefary, The secretary then
issued an order determining heirs or approving or disapproving of
awill, Until 1943, the secretary issued an order in every Indian pro-
brate case™

After 1910, any Indian who still held an interest in a frust allat-
mient, which might have initially been inalienable under any circum-
stance, could seek approval to sell, lease, or even pariition that
interest, to devise it by with or make a gilt conveyance ot it to oiher
farmily members, or to receive feesimple title to it About the only
fransaction that an Indian owner could not initiaie was the execu-
tion of a morigage of the trust interesis, Alas, in 1956, Congress also
eliminated this restriction and thus created vet another possible
means of alienation through foreclosure by creditors.

All of the legislative tinkering with the original provisions of ihe
General Allotment Act did litile to halt the exponential growth of
fractionated interests in the alloiments that remained in trust. Con-
sequently, federal policy makers have spent mich of this century
searching for an adequate solution to the problem of tndian heir-
ship. In 1926, heirship was one of the problems focused on in the
comprehensive investigation of reservation conditions and federal
dian administration commissioned by Interior Secretary Hulbert
Waork. The Institute for Government Research, an independent or-
panization thai fater became the pelitical branch of the Brookings
[nstitution in Washington, D.C., conducted the siudy, Because the

20 Siatutes af Large, vol. 36, 855, Act of June 25 1910; Ethel I Willhams, oo Litle
Lavsid, Toa Many Hetrs—The Indian Heirship tand Prablem,” Washingion Law Review
A (1P 730y Cohen's Handbook of Federal Indian Law, pp. 63435,

W, Digest of Federal Indian Probate Lav, pp, vikvii,

Vi Statutes F Larpe, vol, 70, po 62, Act of 29 March 1950,
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nine researchers involved in this project were directed by political
analyst Lewis Meriam, the resulis of the study, published in 1928
as The Problem of Indian Adminisiration, has hecome more com-
monly knowrs as the Meriam Report.#?

As asolution to the heigship problem, the Meriam Report recom-
mended that the government establish a revolving fund that would
permii fribes te purchase inheriied interests and consalidate frac
tionated allotments into uniis that would be warkahle economical-
by, 1 suggested that revolving loans to individuals should have liberal
repayment ferms in order to provent any further loss of trust land
and to halt the use of revenues from inherited interests as a means
of sustaining tribal members in a life of “irresponsible idleness.”
The study also urged thai tighter restrictions be placed on the sale
of inhertied fands, Recognizing the escalating burden borne by the
government in the mavagemend ol heirship lands, Mediam’s repaort
discouraged further allotiments because it found that they resulted
in “anenormous increase in the details of administration withoui
a compensating advance in the economic ability of the Indians”
In response o these recommendations, the Herbert Hoover ad-
ministraion considerad a proposal 1o allow tribes 1o purchase heir-
ship lands on a deferred payment basis, witly the lederal governmeni
holding the mortgages. Lven though this plan would have cost only
one hundred thousand dollars per year, the fiscal constrainis of the
Great Depression prectuded its implementation. ™

The Meriam Report sei the stage for the major palicy reforms of
the New Deal era that were established under the auspices of Presi-
dent Franklin Roosevelt’s Indian commissioner, John Collier. This
former social worker and activist did not consider the expectaiion
of inheritance 1o be a vested right and concluded that Congress
had the authority to modify the rules of descent pertaining 1o 1n-
dian trust land, Thus, Collier's original dratt of whal became the
Indian Reorganization Act of 1934 (IRA) provided for the exchange
of inherited tnterests for a proportonal share in the tribal estaie
through the medium of “certificates of interest” These cerificates,
which could be issued with or without heir consent, would guar

2. Frank CL Millen introduction o Lewis Merliom, ot aly, The froblem of Indian
Adminisiration (928; roprind ed,, Mew York: johnson Repeint Corp., 1978, p s See
alse Donald T Critchlow, “Lews Meriam, Fxpertise, and ndian Refoom,” Historan
A3 (May 8D 2530

Vi Meriam, et ol Problom of Indian Adrnisiration, pp, 4041,

. Powell, “tand Tenure on Northern Flains Indian Reservations” B 33948 LS
Congress, Sepate, Commilies on fnterior and hsular Afiairs, Prrchase of Aliogmenis
of Peceased Indians, s Repl. 1303, 72d Cong,, 2 sess,, 1910
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antee use rights 1o certain tracts and could be subject to division
by inheritance, although the land units themselves would remain
in tribal ownership. However, the storm of protest that arose from
allottees and heirs, who saw this plan as a scheme to conliscate their
interests for the benefit of landless tribal members, soon forced Col-
lier to modify his proposals. In the end, Congress alsa proved un-
willing to test its authority either to limit inheritance or to provide
for involurdary tand exchanges®

Although the major thrust ‘of the 1RA, which is also known as the
Wheeler-Howard Act, was to provide for the partial restitution of
tribal soverelgniy Ehmué.lh the esiablishment of federally approved
coustitutional governmenis, it also implemented and, in some cases,
expanded the recommendations of the Meriam study regarding
allotted lands. Sections 4 and 5 of the statute prohibited im’thc
altotments, extended indefinitely the trust periods and alienation
restrictions an existing allotments, and provided for the restoration
io tribal ownership of surplus lands on which there had been no
settternent. The IRA also provided for the voluntary transfer of in-
dividual allotments fo tribal ownership and appropriated limited
funds for tribat land consolidation and the purchase of additional
lands for reservations. Similar provisions were also extended to the
Oklahoma tribes through the Oklahoma Indian Welfare Act of 19365

Although various circumstances prevented the government from
realizing the TRA's (ull reform potential, the repeal of the allotment
policy, inand of itsell, vepresented a legislative watershed. “The allot-
mert system with its train of evil consequences,” proclaimed Com-
missioner Collier, “was definitely abandoned as the backbone of
the national [ndian policy,” and the concept of common landowner-
ship was “reaffirmed ™" This policy shift came alter a total of 246569
allotments had been made, accounting for 40848172 acres of land,
and after the Indian trust-land base, which had approximated 138
million acres at the fime of the General Allotment Act, had been
reduced to around 52 million acres s

The end of allotment did not stop the further compounding of
heirship interests through the passage of time, and the IRA proved
ultimately to be deficient in providing for the consolidation of either
reservation lands “‘checkerboarded” by non-Indian holdings or in-

35 Powell, Land Tenure on Northern Flains Indian Reservations,” pp. 34543,

i6o Statpies al Lacge, vol. 48, p. 984, Act of 18 June 1934, and vol. 49, po 1967, Act
nf 26 June 1930,

Y. Report of the Commissioner of !mﬁm f\f"f.r.ifx 1934, po. 78-80.

38 Langone, THairship Land Problem,” p. 525; Indian Land Tenure, foonormic Staius,
aitd f’upu[mun Trendds, p, G
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dividual allotments fractionated by the ever- ;,,ss:;wmg, number of
heirs. The promise of the “Indian New Deal” was crippled by
chronic underiunding of its programs and the IRAS limited ap-
plicability. In their devotion to tribal self-determination, Collier and
other architects of the legislation established that the law would
apply only to those tribes that voted o accept its provisions. For
a variely of reasons, not the least of which was Indian distrust of
the government, a number of tribes, representing nearly 40 percent
of the nation’s Indians, rejected the IRA

In August 1938, a group of Indian New Deal policy makers, in-
cluding Commissioner Collier and Associate Soliciior Felix 5. Cohen,
convened in Glacier Park, Moniana, for a three-day conference on
[ndian fand problems. A comimitiee instructed to review probate
procedures made a number of specific recommendations, which
included restricting the sale of heirship lands fo heirs, other tribal
members, or the tribe itself and {imiting the right of inheritance to
those interests that would comprise a viable economic unit and then
only to lineal descendants, thereby excluding collateral relatives. It
was sugpested further that the right to devise property by will also
be limited to allotments that were economic units and that the des-
ignated beneficiaries of such wills be restricted to heirs or tribal
members. Regarding spousal inheritance, the commitiee recom-
mended thai the rights of nonmember spouses be limited (o either
lite use or a desi *n;ﬂmi interest and that the inherited property
rights of all surviving spouses be terminated upon remarriage. The
conference rejected a recornmendation to limit inheritance to those
having an Indian-blood guantum of one-hall or more and voted to
give further consideration to a proposal o restrict the inheritance
rights of Indians who already possessed an economic unit.”®

The recoramendations of the Glacier Park conference were never
implemented. The Great Depression continued to place financial
restrainfs on government programs, and the exigencies of World
War [l soon distracted federal attention from Indian affairs. Although
the Interior Department took little action to resolve the heirship
problem in the 19405, it did revise its administration of Indian pro-
bates. By orders issued in 1943 and 1944, the secretary of the interior
delegated to the commissioner of Indian affairs the authority to
determine heirs and probate the estates of all Indians except those

39, Lawson, “Indian Heirship Lands’ p. 226,

A0 “Resume of Proceedings” Conference on indian Allotied and Heirship Land
Probilem, 1417 Aug. 1938, Glacier Park, Montana, Department of the interior, Natural
Resources Library, Washington, D.C,
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belonging to the Osage tribe in Oklahoma. The sec retary retained
oitly the prerogative 1o review the commissioner’s dec mun»«, LHION
appeal. This change created a procedure of initial am,i appelate pro-
hate decisions similar to that which is stilt in place!

Under new regulations issued by the secretary in 1947, examiners
of inheritance within the Bureau of Indian Affairs (BIA) were em-
powered to make the inital decisions re garding estates and heirs,
and their judgments were appealable (miy o the secretary, thus
elimimating the role of the commissioner. These probate examiners
aperated out of cight district offices under the direct administraiive
supervision of the BIA's chiet counsel in Washingion, D.C. Because
of the large number of allotiments in the northe umraﬁ section of
the country, nearty hall of the indian probaie offices were located
in that region (at Minneapolis, Minnesota; Bismarck, North Dakota;
Pierre, South Dakota; and Billings, Montana). The other offices were
at Carson City, Mevada; Phoenix, Arizona; Portland, Oregon; and
‘;h awnee, Oklahoma. Finally in l%‘) the secretary’s authority regard-

ing the review of appeals was delegated (o the solicitor, the legal
officer of the Department of the Inior%m &

While Congress failed to enact any general legislation dealing with
the heirship problem for nearly a half-century following he IRA,
it did pass several laws, beginning in the 1940s, which pmvnf% ed for
ihe establishment of Ianci consolidation programs and tribal in-
heritance codes on parficular reservations, Among lhe nine tribes
that soughi and received such special legislation were the Sisseton-
Wal ;w on {1974, 1984), Standing Rock (1980), and Devils Lake (1983)
Sioux in North and South Dakofa, Some ‘iilhv alsey developed their
own successiul programs, including the Cheyenne River and Rose-
bud Sioux in muﬁh Dakota, ¥

Disparaging of government efforts to deal with the problem of
fractionated nii atments, the Rosebud Sioux Tribe launched its own
nnovative fand consolidation program in 1943, establishing i iw Tribal
fand Enterprise (1LE) as a sub-Chartered corporation of the tribe with
it own board of directors, The TLE was authorized to purchase the
inherited interests of lribal members, However, the paymenis were
not to be made in cash but rather in stock certificates in the cor-

& Trgesi of Federad Indian Probate Law, 0 viit,

42 1hich; LS Congress, House, Commities on Interior snd Tnsualar Athair, Survey
Report an the Rureaw of fndian Aifairs, Commitiee Pont, noo 14 Washingion, ©
Government Printing Office, 1954, po 15

48 Seatuies 2 Luge, vol, un P 1468, Act of 26 October T4, ol 98,
i Crotober 1984, vol, 94, 5 537, Act of 17 June 880, and vol, 96, p. 2515, Act of
IR

S, Act of
i2 }al wary

»._,




Copyright © 1991 by the Scouth Dakota State Historical Society. All Rights Reserved.

American fndian Heirship 21

paration, which were inttially valued at one dollar per share and
were to be adjusted periodically o reffect the appraised value of
the TLEs total purchased land base, Tribal members could then use
their stock cerfificates 1o purchase or lease land assignments from
the corgoration, hold them as investments, or sell them o others,

mcluding nonmembers and non-ndians Glthough TLE voting rights
arvd land assignments were limited 1o Rosebud tribal members)?

in order to control future heirship problems, the TLE provided
that fand assignees could designate only one beneficiary for each
one-hundred-sixiy-acre tract, I an assignee died with more than one

|
Drelegates from the Rosebad roservation discuss land matiers on a
visif to the Chivago Indian Gilice in 1943 the vear in which the
Eoselud Yious ibe began an innovaiive fand consolidation peogoar,

neir and had not made such a designation, then the heirs had 1o
decide among themselves who would take the assignment. In cases
where no heirs were found eligible to assume the assigniment, the
stock certificates or deposits for the land were 1o be disivibuted 1o

A4 Frank Pommerssheby and Anity Remserowshi, Reservaion Stroed Law: A Hand
haok of Tndian Rights ad Respansibilinns Resebad, SDaks Sinte Gleska College
Press, 1079, 0 145
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the heirs, The certificates themselves could also be devised by will
or otherwise passed on (o heirs. Although the Rosebud TLE has had
problems, including periods when the corporation paid no
dividends and lacked sufficient capital to redeem cutstanding cer-
tificates, it has been touted as being the best tribal land-exc Emnﬂe
program in the nation. By 1979, ihmmpnmmm had acquired over
four hundred thousand acres of inherited lands and issued nearly
18 million shares 8

The 19505 witnessed one of the most confused eras of Indian ad-
ministration as a vocal element in (_Ut“m,r ss strove 1o ferminate
federal services to tribes. Proposals 1o resolve the heirship problem
were also introduced in every legislative session throughout ihe
decade, bui none were given serious consideration. While withdraw-
sl policies were being discussed and implemented on Capitol Hill,
an understaffed and underfunded Indian bureau was losing ground
i its effort to manage the heirship burden. In 1952, the BIA reported
that out of the 115130 allotments that rm‘n.iirwd in trust, 54,674 had
heen fractionated as a resull of the death of the tn:s.,mal allotlee,
A »[w; lal outside survey team reported in 1954 that the agency faced
a backlog of 2987 probate cases and T1L000 unapproved land itran-
sactions. The probate backlog was grawing at a rate of approximately
11 percent each year'®

As an example of a complicated heirship situation, this report cited
a case where the estate of an allottee who had died in 1891 had stili
nof been fully probated (this may have been the infamous Lake
Traverse Allotment No. 1305, which this article describes more fully
fater). Because the process was not initiated until 1921, twenty-nine
of the fifty-eight originally determined heirs had themselves died
during the course of the prolonged probate procedures. As a cor
sequence, the BIA had only manage:i to probate the estates of
twenty-five of these decedents by 1952, By thai time, the cost of the
probate proceedings had doubled the appraised valtte of the estate,
The survey team also provided examples of how minimal values and
mulim[v inferests had combined to create absurd probate situations
i the case of estates left in the form of personalty, such as {IM ac-
counts, rather than real property. I one case, a decedent left $38.22,
which was divided amang tifty-six heirs. Ten of the heirs received
ien cents, fwenty-one received three cents, and the rest received
varying amaounis ranging up to nine dollars.??

ah i, pp. 145-99; Williams, “Toa Litile Land, Too M.my Hetrs,” . 73,
do Survey Report an the Buraw oi Indian Affairs, op. T4, 16, 33
47 thid,, pp, T&15
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Congress enacted legislation in 1956 that permitted individual
owners of allotied tndian trust fand o execute a mortgage of deed
of trust to such lands, subject to the approval of the secretary of
the interior. This ack was created to encourage Indian landholders
to use commercial credit to the maximum extent possible, with the
anpe*iws;un of the federal government. Yei, coming after a genera-
tion of efforts focused on consolidation, this statute had the effect
of reintroducing the specter of potential tand loss. Tribal members
eagerly took advantage of the law, mortgaging more than u;g.,hi hun-
dred fifty thousand acres in Montana and the Dakotas alone by 1986,
mostly for agriculiural loans. However, many of these morigages are
now in default, and the affected Indian farmers and ranchers face
the danger of losing the land to their creditors through foreclosure

in l‘}‘"‘o} the General Accounting Office (GAQ), the government’s
mdopondeni auditing agency, found that the annuat cost of manag-
ing heirship lands exceeded one mittion dollars. In keeping with
the termination nwﬂmhi\; of the era, the GAO i)idtﬂ(*(i the problem
on the government’s trust relalionship with the tribes and recom-
mended the automatic issuance of fee patents lo all compeient
heirs. ™ One agency spokesman offered that Indians were “suffi-
ciently (nmpm‘zmi o realize the [monetary] benelit of being in-
competant.”

I 1960, the House Commitiee on Interior and Insular Alfairs, as
it prepared to formulate corrective legislation, initiated what remains
as the government’s most comprehensive investigation of indian
heirship. Based on a survey of nine thousand heirs, tabulated by
the Bureau of the Cernsus, and analyzed by consultants from the
Library of Congress, this study was published in tweo volumes in 1961,

This research brought the problem into focus for cos wnﬂmmmi
review and enunciated what was called the “rule of h{‘lr%htp fand)”
Le., that increased fractionalization equals increased federal costs
and decreased heir income.™

The conunitiee survey found that half of the more than twelve
million acres then in heirship status was owned by six or more heirs,
that an equal amount of the acreage was being used by non-thdians,

A Sratutes al Large, vol, 70, P 62, Act of 29 March 19536; Fredericks, “indian Lands:
Financing Indian Agriculiure,” pp. 1067,

449, i’UW(*H “Land fenure on Noriheen Plains Indian Reservations pp. 346-47, 346n.

50 Staternent of John B Karelich, in Ui, Congress, Senate, Commilies an [nterior
and Insular Affairs, Indian Henshrp Land I‘ruhh'm Hearings before the Subcammit-
tee o Indian Affairs on 501392, 87th, Cong,, §s8 sess, 310 Aug, 1961 (Waskingion,
0.0 Govermment Printing Office, 967, p, a4,

51, Incian Howship Land Study, Bxiisy,
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Ax frddividual income from hedrship land decreases over the years, the
federal govermment's advinistead fve probleps increase, Pstimating an
average of seven heles per probade, this chart projoris that @ sole owner's
incame of seveniy-five dolfars would diminish (6 lweniy-one cenis per fir
by the fowrth pencrtion. At the same tme, the naanber of signaiures
aeeded by the Bueaa of Indiane Afiaies 1o lease the hand weordd

increase from one o thiee handred feryv-ihree,

and that 3 percent ol the land was not being used at all. An analysis
af the heirs who responded from the states of North and South
Dakota and Nebraska, where the fargest number of allatments had
heen made, found that a majority did not live on a reservation. Less
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than one-third fived on any trust land and fess than one-fifth fanmed
or ranched an their own heirship land, The average heir held an
interest in between three and four estaies, from which th ey received
a total annual income of between fifty and one hundred dollars,
the majority were also found to have interests on more than one
reservation
Wwith the Indian heirship land study in hand, Congress iried
throughout the 19605 to enact legisiation ihat mwhi h{ﬁi;) mitigate
the gmshlum that Mﬁnaim Frank Church of 1daho described as an
“uncanscionable mess/™ Beginning with Church’s introduction of
a new heirship bill in 1961, there ensued a long round of proposals
and courder-proposabi between Congress and the BIA, The [Hr-
ticipanis in this prolonged debate tried without success 1o find a
sofution that might balance the concerns of heirs in safeguarding
their individual property rights and of iribes in piwuﬁ ing the fur-
ther erosion of frust lands with the government’s need to relieve
its administrative burden. The House Subcommiitee on Indian Al-
falrs wanted 1o increase the constraints on individual property rights
and expand adminisirative discretion in the issuance of fee patents,
The Senate Subcommitiee preferred to increase the scope of pirivate
property rights and provide increased funding for land consolida-
fion.™
Fhe BIA failed ultimately to endorse any of the congressional in-
iatives. Commissioner Phillea Nash proposed instead that the
secretary of the interior he given wide discretion to allow iribes 1o
purchase title to idle or unproductive heirship tracts withoul heir
consent. Such purchases would be made on an installment plan
hmu@h the issuance of “certificates of indebtedness” reminiscent
i john Collier's proposed certificates of inferest, ihat would
vwdmu e the tribe's obligation to pay heirs their g}m;}fm.mml share
of the dp;ndlwd value of the allotments. The BIA pe}ainrv was that
tribal and public interest in maintaining Indian ownership should
not be amnndary fo the maximization ol individual wealth, The
Senate doubied the efficacy of this plan and argued ihat the cer-
iificates would also become a pact of the he %I%h!p tangle. The fustice
Department also ruled that the scheme would violate the vested

ek, BEASE Williams, “Too Litide Laxd, Too Many Heirs” po 7L
5A J'nu’rm Hedrship Laod Problem, 0 72
54, L%, Congress, Senate, A Bill Refated to the Indiaa Hoirship Land Problern, 5.
1392, 87t Cong., 1ssess, 1961 Powelt, “Land Tenore on Northern Plains [ndian Reser
vations,” pp. 3850, The separate approaches of the House, Senate, and BIA age evi
deni in the Sepate Canumitlae on lnterior arrd Tosular Affairs hearings entitled Indian
Heirship Land Profiem.
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property rights of individual owners by failing to provide full and
}u; compensation priov o divesting thent ol their title equities.®
The BiA had long advocated a rule of primogeniture, which would
eliminate the inheritance rights of all heirs who did not have an in-
terest above a certain minimum and permit estates to pass to a single
heir or escheat o the tribe, but it declined to support such legisla-
tion when it was introduced in 1966, Instead, it proposed an alter-
native primogeniture policy based on a minimum fraction of owner-
ship, the involuntary exchange of certain interests, and the establish-
ment of an increased loan fund for land wmml:dalmn“ Unable to
agree with this approach, Congress made no discernible progress
toward solving the heirship problem until the 1980s.5¢
As the 19605 came (o a close, Indian Commissioner Robert L. Ben-
nett listed heirship lands among the six basic problems affecting
the BIAT relations with Congress that were “of longstanding dura-
tion with fittle prospect of immediate solution.”>” Remedies pro-
posed from various quarters during this period included limiting
mheritance to a spouse or other single heir in a prescribed order,
or to a limited number of heirs (not more than fifteen), or 1o jus
fineal descendants, or 1o members of the same {ribe, or to thase
with a certain minimum ndian-blood quantum (at least one-quar-
ier), Other proposals restricted inheritance 1o those heirs who had
a certain minimal interest in an estate as measured by either acreage
ttwo and one-halfl acres), percentage (6 or 32 percent), or appraised
cash value (5100), with a provision that all interests below these
thresholds would escheat o the {ribe ™
Many observers suggested the reduction of the unanimous con-
sent requirement for the partition or sale of allotments. Indian
claims attorney Marvin | Sonosky, for example, proposed in 1961
that the consent requirement be lowered to 50 percent of the owners

55 Powell, “Land Tenure on NMorthern Plains Indian Reservations,” pp. 34950; John
AL Carver, [, Assistant Secretary of the Inleriorn, o Senator Clinton 2 Andarson, Chaie-
man, Cesnimittee on interior and Insulae Affairs, 10 July 1967, and Byron R White,
Dlapuby Allomey Gaeneral, o David L Bell, Divector, Burean of the Budget, 8 Aug,
{61, both in Indian Heirship Land Probiem, pp. 7.9, 1214,

5. Powell, “Land Tenure on Northern Plains ndian Reservations” oo 350; LS, Con
gress, House, Cometitiee on ntesvior and Insular Affaivs, Indian Fractionated Land
Froblems: Hearings before the Subcommitiee on Indian Afairs on H.R TITE, 89tk
Long., 7d sese, 225 Feb, 1966 (Washinglon, DO Government Printing Ofice, 1966),

.“3r Oyoted in Procha, Greal Father 2110,

Sk Williams, “Too Li tlo Livned, Too Many Helirs) pyp, 726227 Langane, “Heirship Land
Problem,” po543; Bertram £ Eilrah “Ihvalt of a Bill Perlaining o the laherinee of
Trist o Restricted or Fee land on the Lake Traverse Reservation, Nosth Dakota and
south Dakot, and for oibver Purposes” 1981, Floral Park, NY,
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in cases where there were less than ten heirs, and to 25 percent
where there were ten or more interest holders. This same formula
wis incorporated in separate bills that were introduced in 19649 by
Senators George 5. McGovern aof South Dakota and Henry M,
fackson of W(zwlmwion Sonosky also urged that the consent require-
ments {or leasing hvnahip tands be dropped in cases where extreme
fractionalization prevented effective use of the land.™

bSeveral critics proposed i that the federal revolving fund for tribal
land consolidation be increased to as much as $55 million and that
either the federal or tribal governments be eznpuwewrf and funded
iy condemn heirship lands for consolidation purposes, Stephen
Langone, a legislative analyst who studied the problem for the Joint
Economic Committee of Congress in 1969, suggested that individual
land consolidation programs be initiated in conjunction with ribal
programs io permil the free exchange or purchase of interests be-
tween individual owners, tribes, and the L,ovemmen‘[ and therchy
maximize the full potent tial for consolidation. He also proposed that
heirs either be compelled to pay the adnnmsé‘rmive costs of tand
transactions and probaies out of their estate revenues or to forfeit
their proportional interests '

[n a 1971 study of the heirship problem in the Washington Law
Review, Ethel | Williams sketched the components that an ideal solu-
tion to the Indian inheritance dilerma would have fo include. First,
it wotld have to protect the equity of all heirs and guarantee the
realization of a fair market value for their vested pmputy right. An
ideal solution would likewise need to safeguard tribal conirol over
the land and at the same time permit it to be put to its most pro-
ductive use. From the standpoint of federal administration, an op-
timum solution would also reduce the costs of managing trust land,
thereby saving the taxpayers money.®

While Congress tried to grapple with possible solutions to the
heirship problem, the Department of the interior once again revised
the administrative struciure for Indian probates, On 1 July 1970, the
Office of Hearings and Appeals was created and, as part of it, the

SO tndian Heirship Land Prabler, ppo 16168 L, Congress, Senaie, A il Relating
1o the Indian Revelving Lloan Fund and the Indian Heirship Land Problem, s 522,
Alst Cong., st sess., 22 Jan. 1969, and A Bilf to Provide for the Besolution of the o
dian Fractionated Owneship Problem, and {or other Purposes, 5,920, 91st Cong,,
Ist 5085, 4 Feb, 1969,

60, Bill Refating 1o the Revolving Loan Fund, S,
Tao Many Heirs,” pp. 733-34; Hirsh, “Braft of a B4
“Hetrship Land Problem” pp 543-44,

ol Witliams, "Too Little Land, Too kMany Heirs” pp. 72425,

{1969 Williames, “Too Little Land,
Pertaining to Inheritance’”; Langone,
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taterior Board of tndian Appeals (BIA) and the Hearings Division.
Ihe Hearings and Appeals oifice was made independent of the OF
fice of the Soliciion r (it now functions under the assistant secretary
of the nterior for policy, managetnent, and budgety. The [BIA was
estalli whmi as a three-member, quasi-judicial tr lhum al Lo review ap-
peals of final decisions made by the BIA. The function of the former
examiners ot itheritance was {ransterred from the BIA 1o the Hear-
i s i“‘)i\x‘ia‘iﬂn tThe hearing exarruners, who now have the title of ad-
strative law judges for Indian prohate, continued their authority
le; um&imi pul Blic iwmmm aried make indtial decisions, which were
then made appealable o the [BIAS
The authortty 1o approve Indian wills was brought under this new
struciure on | March 1971 when the eu‘*a.,u.im\j uf the interior dele-
sated o the {‘éa..f;‘:s;iz‘%‘memi‘;ﬁsi solicitor the duty of examining wéﬂ s and
issuing reports on them lo Indian agency superinte wie ats, This
authority was further delegated o wgm nal and field solicitors, 1
inctuded the power Lo approvee the form of wills perfaining o trus
property only. The department also issued guidelines in 1977 for
the drafting and approving of such wills, inclians who wished 1
devise hoth fee and frust property were encouraged 1o have a fﬁmg-:h—..‘
will drawn up by a privale attoroey hecause government agents do
rof have mv authority o approve wills involving fee property and
the wills of trust property do not require their approval as fong as
they are valid ij)%,hr;—‘r\.ﬁfiiu({!, However, bwo separate wills are pernmissi-
bile in some jurisdictions,®
thdian agency superinfendents continued o be the first link in
Cithe probate chain, functioning in g manner similar o execulors or
administrators of estales under state law, by preparing essential daia
on decedents and their trust property for the administrative faw
fudges in their region. This information generally includes an in-
verkory of properly, a family Imtmy, aned a Histing of any claims
against the estale. The gathering of this data is assisted by the BIAS
.u;;msmi computerized title plrm s, which store information on all
tederat ndian real ty. Al present, there are seven regional adminis-
trative law judge ofiices and five regional BIA title ;}Lmi» The reser-
vations in the Dakotas, for example, are served by adiministrative
law judges in Rapid City and Minneapolis and by the fitle plant in
the Aberdeen Area Ciffice of the BIAH the decedent {]!ﬂd intesiate

&2, Digesi of Federal Indian Probate L, pp.vitiig Cohens Mandhook of Federal
:'mm i Lo, farn &3 37,

&3 Lohen's Handbook of ium'm! lindean Lawy, ppc 636237 Interviewes with Howard

Plepenbrink, Chiet, Branch of Tides and Research, Division of Real Fstaie Services,
Bureauw of in(iiaﬁ Affalrs, Washingion, DO, 1011 Ot 1990
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leaving a small estate of less than one thousand dollars in an M
account, the agency superintendent has the authority to hold an
informal hearing to determine heirs and to make what is called 2
“summary distribution’ of the property.t

tn 1980, Congress provided for a limited expansion of the class
of people 10 whom an Indian could devise praperty by will. Because
various states had changed their laws to provide for spousal in-
heritance of the entirety of an estate in cases of intestacy {lo the
exclusion of other descendants), this statute permitted tribal mem-
bers 1o will their property not only to immediate heirs but also to
any lineal descendant or to any other Indian person who might be
eligible 1o hold an interest in trust property,s

Three of the smaller Sioux reservations in South Dakoia provide
examples that illustrate the extreme level to which fractionalization
and administrative complexity had risen by the early 1980s. in 1982,
Allotment No. 1305, consisting of eighty acres on the Lake Traverse
reservation of the Sisseton-Wahpeton Sioux Tribe, was found to have
439 heirs. The lowest common denominator (LCD) used to deter-
mine fractional interests in this tract was 3,394,923840000. A forty-
acre portion of the allotment was then being leased at a rate of
$1.080. A breakdown of the lease distribution, which cost the BIA
an estimated $17560 per year (o administer, revealed that more than
two-thirds of the heirs received less than one dollar per year from
their interest in the property. Approximately one-third realized less
than five cents, and the interest of one hundred of the heirs enti-
tled them to a fraction of one cent, The largest interest holder re-
ceived 58285, but the value of the smallest owner's share was
$.0000564. At that rate, it would have taken 177 years for the smallest
heir to carn one cent, and 88562 years to accumulate five dollars,
which was the minimum amount for which the BIA would issue a
check. IFthis forty-acre parcel could have been sold at its appraised
value of eight thousand dollars, the share of the smallest owner
wotld have been $000418, and if it had been physically partitioned,
this heir would have received title to approximately thirteen square
inches. i

b Cohen's Handhook of Federal Indian Law, p. 63; interviews with Piepanbrink;
Poramersheim and Remerowski, Reservation Street Law, p. 136, Giher offices for ad-
ministrative law judges of indian probate are in Albuguerque, Billings, Phoenix,
Sacramerin, and Tulsa.

05, Statutes at Large, vol. 94, p. 1207 Act of 26 Seplernber 1980

&6, Tille Status Repart No, 3471352 (1942), Title and Recards Section, Aberdeen Area
Office, Bureau of Indian Afiairs, Aberdeen, S.Dak. (hereinafter referred o as TRS,
AAL, BIAL Lease Mo, 352005, Allotment No. 1305, Realty Records, Bureau of Indian
Affairs, Sisselon Agency, S.Dak.; interview with Shirley De Couteau, Really Specialist,
Bureau of fndian Affairs, Sisseton Agency, S.Dak., 9 Feb. 1982,
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A survey of thirty of the most he;}\'i!y fractionated atlotments on
the Lake Traverse reserve, conducted by this writer in 1982, revealed
that the average estate had 196 heirs and that the average heir had
interests in fourteen other allotmenis. If these tracts would have
been sold in thai year, the average paymvm o the smallest heir
wotd have been thirty- six cents, and if partitioned, the smallest
heirs would have been entitled o an average of 174 square feet. Ai
the average 1982 lease rate, it would have required these heirs an
average of 1344 years fo realize five dollars from these estates,®

b 'lfaﬁ'}, a torly-acre allotment on the Yankton Sioux reservation
(No. 10326-A) was found 1o have 1075 owners, including 13 pon-
Indians who held interests in fee title (2 of ther as life estates, mean-
ing they had the right to ownership throughout their lifetimes). The
frickian heirs were from thirteen different reservations, most (640)
from the Pine Ridae Stoux reserve. The LCD {or this allotment was
1030,342,265,600, and only 8 of the owners had a share of 2 percent
or mare, The tract was not being leased, but if it had been it would
have cost the BiA approximately forty-three thousand dollars to
distribute the annual lease income, which may not have been more

than one thousand dollars. Although this allotment had more than

twice as many heirs as Lake Traverse Allotment No. 1305, the pro-
portional share of the smallest heirs was much greater. Nevertheless,
if the tract had been feased for one thousand dollars, it would have
taken 16,340 years for the smallest owners to earn five dollars, The
allotment would have to have been sold for $30334 in order for these
owners to recelve one cent. If the tract had been physically parti-
ltoned, these owners could have claimed only sixty-seven square
inches or less than one-hall square foat.®®

Ay a final example, Allotment No. 56-A, a seveniy-two-acre tract
on the Crow Craek Sioux Reservation, had 502 heirs in 1983, only
six of whom owned a share of 2 percent or more. The LUD for this
alfotment was fiflty-seven digits fong:

A2 FIBA 064G A62 83987300057 3527180,057,703,67 5438004, 160,000,
[xpressed as a fraction, the share of the smallest owners was
GULAL 201 375 139,901, 709,967053 796,301 435 BT, 164924408493, 364 411,150,
Yet, these minimal heirs owned a greater proportional share of this
tract than did the smallest owners of cither Lake Traverse Allotment
Moo 1305 or Yankton Allotment No. 10326-A.%

67 Calculations are based on data drawn trom land tndexes, Tiile Status Roporis,
and Probate Records maimained by TR, AACL BIA,

B Tide Stalus Report Mo, 36-T0326-A {1983), TRS, AACQ, BIA,

B9, Tithe Status Report Noo 342-656-A (1983), TRS, AAD, BIA.
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Interest among legislators in providing a general solution to the
heirship problem, which had | languished ihu}ughuul the 1970,
peaked again in 1982, A bill (H.R. 5856) introduced by Congressman
Morris K. Udall of Arizona on 23 February of that year moved at sur-
prising speed through Congress without much public attention.
Stafi members of the House Committee on Interior and Insular Af-
fairs, of whuh Udall was chairman and Franklin chhonoatm, A
member of the Cheyenne River Sioux Tribe of South Dakota, was
chiet counsel, drafted the bill, Ap parently, the ie*;,,miatiun was pro-
posed with litile or no outside initiative, either from the tribes or
the Interior Department.™

Almed primarily at providing the first general author ity {or tribes
to establish land consolidation POgrams and the utlupiuﬁt of tribal
inheritance codes, the Udall bill, without proposing any additional
appropriations, contained several provisions for at least an initial
mitigation of the heirship problem, Of these, the one that would
prove the most controversial was also the only one that was involun-
tary on the part of the tribes, It provided that upon the death of
an owner of Indian trust land, any interest in ihe decedent’s frac-
tionated estate that amounted to 2 percent or less of the total
acreage of a given tract and which had not earned at least one hun-
dred dollars in income within the year prior to death, would escheat
to the tribe having jurisdiction rather than descend to such minimal
heirs, It provided further thal these small interests would escheat
whether or not they had been devised previously to the heirs by
a will.”

The House interior committee held a hearing on the Udall hill
or 20 May 1982 to which it invited representatives from only three
tribes o lestify, all of which were from the Southwest, a region with
relatively few allotted reservations. The commitiee then attached
the bill to one that had been introduced on 19 February 1981 by
Senator Quentin N, Burdick of North Dakota (5. 503) to establish
a land consolidation plan and tribal inheritance code for the Devils
Lake Sioux Tribe of the Fort Tolten Reservation in his home slale,
F'he House then passed its amended version of the combined bills
on 6 December 1982 and sent it to the Senate, Because it was so

AU, Cangress, House, A 8ill to Provide for the Consolidation of Indian Lands,
for the Elimination of Small Fractional Interesis f'f‘a tndlian Lands, and for other Pur-
poses, HLR, 5856, 97th Cang,, 2d sess, 16 Mar, 1982 interviews with Piepenbrink.

71 Uk, Congress, Mouse, C mnmf(lw o [nterion and Insular Affairs, Authodizing
the Purchase, Sale, and txchange of Lands by the Dievils Lake Sioux Reservation, North
Dakota, and for Other Purposes: Report on 5503, H.R. Repl, 97908, 97th Cang,, 2d
sess., 3 Sepl 1982 (hereafler cited as FLR. Rept, 47-908),
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fate in the extended “lame duck” session of the Ninety-seventh Con-
gress, the Senate passed the [egislation without referring it o its
Select Committee on Indian Affairs, Reportedly, this procedure was
followed at the urging of the committee members themselves, who
were afraid that they might not again have an opportunity to enact
such important If*gmaflon regarding Indian lands. Yet, in fact, the
whaole strategy of the architects of the bill appears to have been 1o
pass the measures with a minimum of debate. Apparently, they con-
cluded that it would be better (o get some kind of solution in place,
and correct its weaknesses later through amendatory legisiation,
rather than to run the risk of having these proposals bﬁg, down in
controversy as so many previous heirship bills had done. Thus, with
President Ronald Reagan's signature on 12 fanuary 1983, the Indfian
Land Consolidation Act of 1983 (ILCA) became law.™

Beyond its escheat provision for minimal estate shares, the 1LCA
Pxiendfld tor all federally recognized tribes the provisions of Sec-
tion 5 of the Indian Reorganization Act regarding the exchange of
lands, whether or not a tribe had originally voted against the IRA.
The consent requirement for the tribal purchase ol allotted fands
was lowered from 100 percent to more than 50 percent of the owners
or more than 50 percent of the undivided interests in any tract where
there were {ifleen or more owners. Exempted from this prf)vic;ion
was any tract for which the mqumlmn was objected to by those
owners who held 50 percent or more of the tofal inferests, Any In-
dian owner who was in actual use and possession of the tract was
given the right to purchase it by matching the tribal offer. Finally,
ihe statute authorized tribes to adopt their own inheritance codes
to provide more restrictive limitations than were previously found
in general federal law on the rights of nonmembers and non-tndians
o inherit trust land within the lnhes jurisdiction. However, the right

72 Margo S, Milter, “Tribal Responses io Federal Land Consalidation Policy,” Policy
Analysis Exercise, Master in Public Policy Program, Harvard University, Kennedy School
of Government, 12 Apr. 1988, p. 15; Statement of Gerakd Anton, President, Sall River
Pima-Maricopa Indian Community, Sacaton, Ariz, in LLS, Congress, Senale, Sefect
Commitiee on Indlan Adfairs, Amendments lo the Indian Lmd Lunwf.edafnm At

Hearing an HLL Res, 158, 98th Cong., st sess., 20 July 1953 (Washingion, D.C.: Goverrn-
ment Printing Office, 1983), pp. 31-32; LLS, Cangrass, Senate, A Bill 1 Aurhr:rvv the
Purchase, w,’e and Exchange of Lands bv the Devils Lake Sioux Tribe of the Devils
Lake Sioux Reservation, North Dakota, and for Other Purpases, S, 503, 97th Cong,,
st sess,, 149 feb. 1981 “Indian Land Conselidation,” BL. 97.459, LS, Cr}('l'rf’ Congres-
stonal and Administrative News, 97th Cong,, 2d sess, (982, Bd. vol, 4, Legislative
History, pp. 4015:25; Miller, “Tribal Responses to Federal Land Consolidation Policy,”
[ 10; interviews with Piepenbrink; Stafutes af Largge, vol. 96, pp. 2515, Act of 12 January
ELES
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of non-indian and nonmember spouses and children 1o retain in-
herited interests in a life estate was protected. In cases where an
Indian decedent devised interests by will to persons ineligible to
inherit under the new tribal codes, the law gave the tribe an oppor-
tunity to purchase such interests prior 1o probate. Such devisees
were given the option of either accepting the money or retaining
a life eslale in their interests. ™

The BIA endorsed the HLCA generally, even though it had recom-
mended several technical amomimoms For example, it suggested
an escheat provision that would have affecied owners of loss than
a 2% percent interest whose total interest was deiermined to be
worth less than two hundred dollars. However, at‘inmey*‘; within the
Indian division of the Interior Department solicitor’s office, and par-
ticularly Wayne Nordwall who represented that office at the con-
gressional hearings, favored the legislation more onthml%mdi[y 7
After the !eg,mia{;cm was enacted, John W Fritz, the deputy assis-
tant secretary of the interior for Indian affairs, whn [unctioned in
the position previously titled the commissioner of Indian affairs,
lauded the HCA as a “legislative milestone,”7

While preparing the final amended version of the Udall bill for
floor votes, the printers made several transcription errors. As a result,
two sections of the actual document that the House and Senale
passed, and which the president signed into law, were garbled
beyond comprehension. Although the printing was corrected by
those responsible for codifying the statute, those members of the
House and Senate committees who had supported the measure felt
obliged to have Congress enact corrective legislation. Accordingly,
Roprmmn%atw@ Udall introduced a joint resolution (H.] Res. 158) to
make technical corrections in the ILCA on 23 February 1983, just six

weeks after the original bill had been signed.”

n the meantime, the ILCA had become effective immediately
upon its being signed into faw. The estates of tribal members who

73 Statutes at Large, vol 96, p. 2515,

. Kenneth L Smith, Assistant Secretary, Indian Affairs, o Morris K. Udall, Chair-
man, House Uammittee on Interior and Tosular Affairs, 9 Sepi. 1982, in FLRL Rept,
YRO08, pp. 1219 interviews with Plepentiink,

75. Statement of John W. Fritz, Depuly Assistant Secretary, Indian Affairs, 26 July
B3, in Amendments fo the Indian Land Consolidation Act, p. 5

70, Miller, “Tribal Responses 1o Federal Land Consolidation Policy” p. 12; U5, Cone
aress, House, foint Resolution to Make fechnical Corrections in the Act of fanuary
12, 1983 (Public Law 97459, HLL Res. 158, 98th Cong., st sess,, 23 Feby, 1483; LS, Con-
gress, benale, belect Committee on Indian Affairs, o Make Techinical Corrections
in the Act of January 12, 1983 (Public Law 97459), S, Rept, 98-632, Witk Cong,, 2d sess.,
2 vept 1984, p. 2 thereafier ciled as 5. Repd. 98-632),
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died after 12 ian wary 1983 were thus made subject o the escheat
;HU\’I%%(JH‘I of the statute, which had been set forth in Section 207
the act. G 3 March 1983, the BIA issued a memorandum to its
area directors advising them of the escheat provisions and providing
them with instructions to follow until such time as regulations im-
plementing the law could be promulgated fully. Tribal members con-
cerned that their tribe would take away their interests were advised
to either purchase additional shares from co-owners to bring their
ownership above 2 percent, convey their interests to co-owners or
relatives and reserve a fife estate in the tract, or, if feasible, parti-
fton the tract in such a way as o enlarge the owner’s proportional
shyare, T
The joint vesolution o cdear up garbled wording o the 1LCA
passad the House on 19 April 1983 without further hmnnm and
was referred to the Senate Select Commiites on Indian /\HJEH for
consideration. Prompted by adverse tribal reactions o the HLCA, the
Senate commitiee held a hearing on the bill on 26 July 1983, at which
time a number of amendments were proposed.™ Maost tribal rep-
resentalives who testified at the Senate hearing were critical of the
HOA and the manner in which it was enacted, Norman Hollow, chair-
man of the Assiniboine and Sicux tribes of the Fort Peck reserva-
Hon in Montana, for example, criticized Congress for not ;'n‘ovic"iir‘ag_,'
greater consultation with the trikes when the ILCA was first being
considered in 1982, He called for the repeal of the act and the sched-
uling of a series of field hearings in order “to grant the opportuni-
ty for reservation people to appear and express theiy concern/”™"
O all the sections of the land consolidation law, tribal leaders
and their atiorneys were most vociferous in their objections to l’hf‘
involuniary escheat provisions. “We do not want what it gives us,”
stated Paul fron Cloud, a member of the Oglala Sioux Trlt he of the
p ine Ridge reservation in South Dakota, “"We, as a tribe, do not want
ter take over people’s land without compensation! ™ On Pine Ridge,
the nation’s most aflotted Indian reserve, the BIA estimated that ap-
proximately 51 percent of the 95019 owners who held interest in
the reservation’s 11,330 allotted tracts would be subject 1o the
Z-percent restriction embodied in Section 207 of the ILCA®
Oplala Sioux tribal members Mary Trving, Patrick Pumpkin Seed,
and Lileen Bissoneite each had parents or uncles who died within

77 lohn W Fritz 1o A Area Directors and Superintendenis, 2 Mar, 1983, in Amend-
menis to the Indian Laod Consolidaiion Act, pp. 1214,

A5 Repl, @d-6dd, o 2
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six months of the enactment of the ILCA to whom they or their
children were potential heirs or named devisees, After being notified
thai a probate hearing had been scheduled for the week of 24 Q¢
tober 1983 to determine if the Oglala Sioux Tribe had the right io
escheat to interests in the Chester frving estate that might other-
wise have descended fo her, Mary Irving filed suit against Secretary
of the Interior James Watt in the United States Disirict Court for
south Dakota on behall of herself and the interests represented by
Pumpkin Seed and Bissonette. The complaint clained that Section
207 of the ILCA represented a taking of property to which tribal
rmembers had a vested right without just compensation in violation
of the Fifth Amendment to the United States Constitution. 1t also
requested both preliminary and permanent injunctions against en-
forcement of the escheat provision by the Department of ihe In-
terior®

This case was bound to break new legal ground, for no previous
decisions had ever addressed a sovereign’s attempt to abolish in-
heritance completely and require cerfain property 1o escheat af
death. After deliberating over the possible precedents, Judge
Andrew W. Bogue articulated, probably unknowingly, the sarme view
of Indian inheritance that John Collier had expressed a half-ceniury
betore. He ruled that the plaintiffs had only a mere “expectancy of
heirship” rather than a vested property right entitted to constitu-
tional protection. He concluded further that since Congress had
the plenary power to enact slatutes affecting heirship, the escheat
provision of Section 207 did not violate the taking clause of the Con-
stHutoN.

In afootnote to his opinion, fudge Bogue disagreed with the policy
implemented by the ILCA. He stated that the argument that tribal
awnership of heirship land would “benefit the Indian population
as i whole is simply not valid in this court’s experience” since the
benefits derived from tribal lands “do not filter down to the vast
majority of the Indian people” on the reservations. Because in his
view fand consolidation would not function as contemplated, he
opined that Congress “‘would be well-advised to examine closely
the practical effect of legislation such as [the ICA]/

Attorneys for the plaintifts began immediately to plan an appeal
of the Bogue decision. In the meantime, Congress had suspended

820115, Disivict Courl, District of South Dakota, Western Division, frvieg v Wall,
Cavil N 83-5139, 15 Dec, 1983, Indian Lae Reporter 11 (Mar, 1984k 3009-10; LLS,, Court
of Appeals, Bighth Circuil, St Lowis, Me., frving v. Clark, Federal Reporten X Serics
7 {1985y 1260,

83, frving v Clark, o 2620 frving v Wall, pp. 300810,

B frving v Wall, p. 30000,
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furihrer consi ‘fc ration of the joint resolution to amend the [LCA uniil
the summer of 1984, On 31 July, the Senate select commitice held
a second hearing in order to measure views of the [LCA affer it had
been implemented | for some time. in response to concerns raised
during its hearings, the commiltee recommended several changes
in the original Ieafzslaiu)n The House and Senate agreed to the new
binguage in Patly October, and President Reagan signed the
amended and comprebensible 1LCA on 30 Oclober 1984

The new legislation loosened the restrictive language of Section
207, permitting minimal interests to be devised by will to other
owners of the same tract and allowing for a rebuital of the statutory
presumption that a minimal interest was without significant eco-
nomic value, While the 2 percent culoff was maintained, the valua-
tion requirement of the interests was changed from having earned
fess than one hundred dollars in the year preceding the decedent’s
death to being “incapable’ of earning less than one hundred dollars
in any one of Eiw five years from the date of the decedent’s death,
This new language was aimed at protecting minimal interests in
mineral or timber lands, where revenue values were subject to wide
fluctuation. Where the minimal interest had earmed less than one
hundred dollars in any of the five years preceding death, the statute
pwaude, subject to rebuttal, that it was incapable of earning one
hundred dollars in any one of the five years i@Elowmg_} death. In ad-
dition, the new language allowed tribes 1o adopt codes providing
for the dispaosition of minimal interests that could take precedence
over the escheal provisions of Section 207, provided these tribal faws
prevented the further descent or fractionalization of such minimal
interasis,

The amended 1LCA permitted ribes to purchase one or more in-
rerests in an allotment without having to buy an entire tract and
revised the consent requirement for such pur( hases. Whereas the
original law required the consent of a simple majority of the owners
of the undivided interests in any tract where there were fifteen or
more owners, the amended statute permitted the tribal purchase
of “any tract” with the consent of the ownership, regardless of how
many interest holders there were, The right to match a tribal offer

85, U5, Congress, Senate, Select Comunillee on Indian Affairs, o Amend the I
dian Lard Consalidation Act of 1983: Mearings on H.J, Res. 158, 981h Cong., 2d sess,,
1 july 1384 (Washington, DO Government Printing Office, 1984); “adian Land Con-
sotidation Act, Amendment,” LS, Code Congressional and Administrative News, 95th
tomg., 2d sess (984), Bd., val. 5, Legislative History, pp. 5476-87; Statuies af Iluyv vl
G, pe 3L Act of 30 Oclober 1984,

86, Statutes at Large, vol. 98, pp. 39717
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for purchase of such a tract was limited further (o owners who had
been in actual use and possession of the tract at least three years
prior to the tribal initiative. Il within five years of a purchase by an
actual user the tract was offered for sale or proposed for removal
of its trust restrictions, the faw now provided tha!‘ the tribe would
have 180 days in which to acquire the property by paying the owner
the fair market value of the tract. Finally, the new language further
resiricted the right of nonmembers or non-lndians 1o receive a life
estate in their inherited interests. This right was limited to a spouse
andfor children whose interest equaled 10 percent or more of a tract
of land or who actually occupied the tract as a home at the time
of the decedent’s death.®

Just eleven days prior to the enactment of the HHCA amendments,
President Reagan had sighed legislation approving a new inheritance
code for the Sisseton-Wahpeton Sioux Tribe of the Lake Traverse
reservation in North and South Dakota, This statuie was remarkabf@,
noi only because of its restrictive prrwi;im‘m hut also because it
established the precedent that tribes might ignore the general pro-
vistons of the ILCA and continue to seek apeui:r legislation for their
heirship problems. The new Lake Traverse code was much stricter
than the ILCA, limiting inheritance to enrolled tribal members and
providing for the escheat to the tribe of parcels of 2% acres or less
regardless of value. Yet, the BIA had opposed the legislation. Because
the ILCA was enacted, in par, to eliminate the necessity of individual
tribes having to obtain congressional approval for their land con-
solidation and tribal inheritance programs, the burean felt strong-
Iy that the tribe should adoptits code through the 1LCA provisions,
However, the Sisseton-Wahpeton Tribe deserved credit for taking
the Initiative in attempling to solve the heirship problem on what
has historically been one of the wors| tm-:_i;onatcd reservations, 1t
also merited praise for managing o convince its membership thai
strict measures were necessary, Tribal attorney Bertram Hirsch and
former tribal chairman Jerry Flitg te credited this success 1o strong
tribal leadership and to a series of public forums that the wribal gov-
ernment held to discuss proposals.s

87 thid.,

8 Ihid., vol. 98, p. 2411, Act of 19 Octoher 1984; Statement of Sidney L Mills, Diretor,
Office of Trust Responsibitities, Bureau of Indian Alfairs, 271 fune 1084, in U5, Con-
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Dakota, and for Other Parposes, S, Rept, 98-607, 98th Cong., 2d sess., 18 Sepi. 1984,
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Within a few days of the enactment of the ILCA amendments, the
piamm st the lrving case appealed the district court’s decision
fo the Tighth Circuit Court of Appeals in Saint Louis. The appellants
did not assert that their own property rights had been taken un-
constitutionally, but rather that their decedent’s right 1o pass the
property at death had been Eaken /\fmmi six mumhx Eaim on ”}
March 1985, Circuit }tsdgz john B, G
the case of iwmv v. Clark (Secretary ni the i;m For WII ENE i’ tark).
In cormmon with imius Bogue, }udge Gibson also held that the plain-
tiffs had only an expectancy of heirship and not a vested property
right at the time that the ILCA was enacted and that Congress had
the power to alter and condition rights that had not been vested
in individual tribal members. However, he concluded that since Sec-
Hon 207 did not provide for compensation to the estates of the
decedents for the interests that were subject to ithe escheat provi-
sion, it was in violation of the Fifth Amendment. Without explana-
tion, Judge Gibson went on to declare that not only was the original
version of Section 207 unconstitutional, but the 1984 version was
also, every though the amended provi sions were not an issue before
a["w t;e':au;'i m i‘hé% case.

!ff)cm.}ld P E le}: a_..l, then proceed«.rd io appc&% iha circuit court’s dow
sion 1o the United States Supreme Court. On 8 May 1987, Justice
Sandra Day O'Connor delivered the opinion of the court in the case
af Hodel v. frving, in which all of the other justices concurred in
three separate written opinions, The court ruled that the original
vorsion of Section 207 amounted to a taking of the pmpﬁ‘riv of the
decedents without just compensation. Although it held that the col-
leciive economic impact of the escheat provision could be substan-
tial, even thaugh the income generated by any single estate might
be mimimal, the court found dubious the argument that the original
plaintiffs had any “investment-backed expectations” in the estates
of the decedents

The court found further that the character of the government’s

regulation in this case was “extraordinary” because it amounted
(o Vit tually the abrogation of the right to pass on property to one's
neirs, which right hcl‘e been part of the Anglo-American legal system
since feudal times)” Even the government as defendant conceded
that the fotal abrogation of the right to pass property was un-
precedented and probably unconstitutional. In his concurring opin-
ion, justice John Paul Stevens chided Congress for the “abrupiness

89, feving v Clark, pp. 126069,
90, Hodel v. Irving, pp. 207677
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and lack of explanation” with which it enacted Section 207 without
adeqguate hearings or {loor debate, He stated turther that because
the escheat provision was effective immediately upon enactment
of the HCA, the government deprived the decedents in this case
of the due process of law required under the Fifth Amendment by
failing to provide {or an adequate “grace period” in which they
would have had fair opportunity to arrange for a consolidation of
their interesis or otherwise avoid the consequences of escheat,

Finally, the court expressed the view that the circuit court’s rul-
g that the 1984 amended version of Section 207 was also uncon-
stitutional was “at best, dicia,” since none of the property scheduled
to escheat in this case would have done so pursuant to the amended
statute. While the court offered no opinion as 1o the constitutionality
of the amended Section 207, it did discuss appropeiate methods for
resolving the heirship problem. 1t suggesied that the {urther com-
pounding of interests could be minimized by establishing regula-
tions that would abolish the descent of such minimal interesis by
rule of intestacy, thereby compelling owners o designate an heir
by will in order to prevent an escheat #

Fourteen months after the frving case was decided, the amended
section 207 escheat provisions were also challenged in federal court,
Q26 July 1988, Sonya Curley, a member of the Navajo Nation, filed
suit in United States District Court in New Mexico against Secretary
of the Interior Hodel. As an heir whose potential inherited interests
in five allotments were found to be subject to escheat to the Nava-
jo Nation, Curley claimed that the escheal provisions of the
amended 1LCA also violated the due process clause of the Fifth
Amendment by not allowing an adequate grace period in which to
arrange for the consolidation of {ractionated interests. She also
claimed that escheat violated the taking clause hy depriving
decedents of their property withoul payment of just compensation.
The federal government agreed eventually 1o an out-oi-court set-
Hement of this case, largely because it surmised that it could not
receive a favorable decision on the issue of a grace period, which
in this case amounted to the five months between the enactment
of the 1984 amendments and the death of Curley’s father

Although the amended Section 207 would appear to be ripe for
further legal challenges, and a BIA memorandum of 16 June 1988
even anticipated such litigation, no further suits have heen filed.

a1, thid,, P, 2078, 2083, 2085-86, 2092,

92 1hid., pp. 20800, 2084, .
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Factors of money and time may now inhibit additional court action,
No economic incentive exists for potential heirs of minuscule prop-
erty interests to pursue such litigation, and as more time passes,
the issue of a grace period becomes less subject to challenge. How-
ever, as more escheats take place under the law and reluctant t tribes
are more offen placed in the position of becoming involuntary
owners of an increased number of fractional interests, the tribes
may question whether the United States as a sovereign has the
authority to dictaie 1o other sovereign entities {(the tribes) regarding
the kinds of property to which they must accept ownership.™

The BIA held the escheat provisions in abeyance between October
1985 and Jurw 1988 pending the outcome of the trving case and a
ruling by the Justice Deparfment regarding the constitutionality of
the amended statute.® In a memorandun of 4 March 1988, John
(1, McGinnis, the deputy assistant attorney general, opined that the
new Section 207 would survive a constitutional challenge under both
the Edkmu and due process clauses as long as owners of inherited
interests “had an adequaie opportunity to adjust their aftairs to
avoid forfeiture of their interasts.

Since june of 1988, more than twenty-one thousand inherited in-
terests have escheated under the provisions of the amended Sec-
tion 207. 1t is estimated that through this number of escheats the
BIA has avoided the addition of between thirty-five and fifty thou-
sand new heirs. Thus, the ILCA appears to be making an incremen-
tal dent in the heirship problem. As is evident from the previous
example of Yankton Allotment No. 10326-A, al I but 8 of the 1075 in-
terests i that tract in 1983 would now be subject to ¢ a(“hmt Yei,
BiA agency realty personnel have indicated that the escheal provi-
sions have wrvm% o increase their adminisirative workload. They
must now provide additional data to the administrative law judges
before estates can be probated, including the amount, in both the
imr tional and decimal form, of the decedent’s ownership in each

tract in which an inherited interest was held. For each tract in which
i'i'w decedent held a 2 percent or less interest, they must also deter-
mine the amount of income that might have accried o that interest
during the five years preceding death.®” While the escheat provi-

94, tnterviews with Plepenbink,
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sions should eventually reduce the workload of agency staff (since
the interests that escheat and the new heirs that are avoided both
mean that there will less division of estates on paper in the future),
for the time being they represent an increased burden on person-
nel who are ditmdy overworked.

For their part, tribal leaders have been reluctant to implement the
voluritary provisions of the ILCA. No tribe has yet adopted an in-
heritance code under the act, and only twa iribes, the Cherokee
Nation of Oklahoma and the Pueblo of Nambe in New Mexico, have
had land consolidation programs approved under the law. In neither
case, hawever, did the desire or necessity to reduce heirship interests
motivate the tribes, for neither has serious problems in this regard.

In 1988, Margo 5. Miller, a graduate student at Harvard Universi-
ty's Kennedy 5chool of (mvernnwni conducted an analysis of tribal
responses 1o the ILCA. She found that tribal leaders were generally
confused or uninformed about the law, farpely because the BIA had
been slow to disseminate information and guidelines p(‘rfdimﬂﬁ te
the statute. Miller also discovered that Iw tribal leadership, for a
variety of reasons, had chosen not to take any action. Some tribes
had no need for the law, since they either had no allotments or had
already adopted inheritance codes and/or consolidation programs.
Others had chosen 1o focus on other priorities, such as the develop-
ment of natural resources or the purchase of land within their reser-
vation. While several tribal leaders felt that land consolidation
programs and tribal laws limiting inheritance would serve 1o siir up
conflict and alienate their memb vers, others stated that their tribes
did not have sulficient means to purchase fractionated interests,
especially since the legislation did not provide funds for that pur-
pose. Several leaders expressed both their continued frustrarion
with the magnitude of the heirship probiem and iis seeming in-
solubility and their skepticism of ihv incremental solution offered
by the ILCA™

The BIA has yet to publish regulations implementing the HCA,
but it currently has four task forces working on various aspects of
heirship and probate problems. Among the goals of these task forces
is the development of a program that would allow the BIA, for the
first time in s history, to provide estate planning and administra-
tion as part of its technical assistance to tribes and tribal members.
Another goal is to develop a model code of inheritance that would
allow tribes to conform with the movement of the staies in recent

9. Interview with Lee Maylubby, Realty Spacialist, Division of Real Fstaie Services,
Bureau of indian Affairs, Washington, DO, 11 Ocil 1990; Mitley, " Tribal Responses
to Federal Land Consolidation Policy” p. I?
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years loward the development of uniform inheritance codes, The
BIA also hopes eveﬂtuaily to provide improved guidance regarding
such matters as life estates, gilt conveyances, and alternatives o
ascheat™

fhe Indian Land Consolidation Act falls short of the ideal solu-
tion to the heirship problem postulated by Ethel Willlams in 1971.

Although it gives tribes a greater opportunity o retain conirol and
mnkv more productive use of trust lands, it neither protects ihe
equities of all owners of heirship land interests nor offers a short-
range reduction of federal costs. The potential for further tegal
challenges and the reluctance of tribal leaders to implement the
statute now casts a cloud over the future of both this solution to
ihe historic hemhr; problem and the tribal land consolidation ef-
forts it was designed to encourage.

0. inlerviews with Piepenbrink; Depuly to the Assistant Secretary, indian Affairs
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Howard Piepenbrink, Chiel, Branch of Titles and Research, 1o Depuly Assistant Sec
retary, Indian Affairs rust and Economic Pevelopment) 6 Oct, 1987, 16 Aug, 1984,
and T june 1990, all in Files of the Branch of Titdes and Besearch, Bureau of Indian
Adfairs, Washinglon, D.C,
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